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‘the clauses that were involved in the Peacock case.

member dissenting, that the clauses relating to grand and petty
juries were applicable, and in the Marshall case the Court held,
by one member and a member of the bar sitting as a substitute
for another, the third member dissenting, that thesé clauses were
not applicable here during that peried. The decision in the two
cases last mentioned, rendered by majorities of the Court as
specially constituted and arriving at opposite conclusions, were
filed at the same time and at most offset each other, leaving the
decisions in the other two cases, rendered unanimously by the
Courﬁ as regularly constituted, in full force. In these four
cases, and others that have come before the Court, the view that
the (E'onstitut-ioh did not extend here in all its fullness, whatever
might be true of some of its provisions, secems to have had the
support of two former members and two present members of the
Court and of a former Circuit Judge and one member of the
bar, and to some extent at least of two other members of the
bar, sitting as substitutes, while the contrary view has had the
support of but one member of the Court and of one Circuit
Judge sitting as a substitnte. Under these circumstances we
should, of course, follow the view adopted in the Peacock case,
the first Edwards case, and other cases of similar purport, unless
strong and elear reasons are advanced for reversing those cases.
But no flaw is peinted out in the reasoning upon which those
cases were decided and no new reasons have been presented in
support of the opposite view. The only new element introduced
consists of the recent decisions of the Supreme Court of the
United States in the so-called “Insular Cases.” But these, as we
read them, not only do not tend to show error in the view we
have hitherto taken, but, so far as they go, support not only our
former conclusion but also our former reasoning in a remark-
able degree. They retute every argument made by the majority
of the court in the second Edwards case, with oné exception and
that they do not pass upon though some of their language point-
ed strongly against that also. Those decisions, like our own in
the cases referred to, werg somewhat lengthy and it is unneces-

sary to refer to_or quote from them or from our own former

opinions extensively. It will be sufficient to refer to them briefly
in respect of the three principal questions involved. (1) Did
the Constitution extend in all its fullness of its own force to
these islands immediately upon annexation; (2) Did the par-
ticular clauses relating to juries extend here of their own foree
at that time: and (3) Did the Constitution or these particular
provisions become applicable here at that time by force of the
language used in the Joint Resolution of Anmexation, even if
they did not then become applicable here of their own force?
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Let us consider these questions in their order.
4. Did, then, the Constitution extend here in all its fullness
€2 proprio vigore immediately upon annexation? In the Insular
Cases the only clauses of the Constitution that were involved
were that which requires that duties “shall be uniform through-

out the United States” and other closely related clanses—that is,
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All nine
members of the court were apparently of the opinion, expressed
in the Peacock case, that after Porto Rico had been taken by
conquest and until the ratification of the treaty of peace, the
provision in regard to the uniformity of duties “‘throughout the
United States” had no application to that island, for though the
island was then subject to the sovereignty of the United States
and was to be regarded as a part of the United States by other
nations, it was not a part of the United States within the mean-
ing of that provision. But the court was divided in opinion as
to the application of that provision to that island after the island
had been ceded by the treaty, that is, during the period which
we have held corresponded to the period in question in the pres-
ent cases. A minority of four members of the court apparently
were of the opinion that Porto Rico then became a part of the
United States within the meaning of that provision. With the
minority opinions we need not. concern ourselves, forcible though
they were. Until the Supreme Court itself reverses the majority
decision we are bound to follow it. Of the majority of five, four,
namely, Justices Gray, Shiras, White and McKenna, took the
view that Porto Rico remained foreign territory after the treaty
within the meaning of the constitutional provisions then under
consideration, and that territory when acquired by the United
States, though it became domestic for some purposes, remained
foreign for other purposes until it became incorporated by Act
of Congress as an integral part of the United States. According
to their view, the Constitution extended fully to newly aequired
territory as soon as Congress showed expressly or by implication
that the territory was to he deemed thenceforth fully incorporat-
ed as an integral part of the United States, but that until such
time, the territory was to be regarded as in a tramsition state—
partly domestic and partly foreign—during which period the
Constitution was not applicable as a whole. As Mr. Justice Gray
said: “There must, of necessity, be a transition period.” The
other member of the majority, Mr. Justice Brown, was of the
opinion that territory became domesfic as soon. as acquired but
that the Constitution did not fully extend to it until extended
by Aect of Congress. Thus so far as the Constitution was con-
cerned the theory of a transition period which was the basis of
the decision in the Peacock and following cases was fully sus-
tained by the majority of the court, both branches of the major-
ity holding that the extension or application of the Constitution
to newly acquired territory depended upon the intention of Con-
gress, one branch holding that this was accomplished by incor
porating the territory as an integral part of the United States,
the other holding that it was accomplished by extending the Con-
stitution to the new territory. The difference in the reasoning
by which the two branches of the majority arrived at the same
eonclusion so far as the Constitution was concerned. was not in-
volved in the Peacoek case, and so it was then. as it is now, un-
necessary for us to adopt either line of reasoning, although our
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former line of reasoning perhaps corresponded more nearly with
the views expressed by the four of the five majority. Nor would
that difference in reasoning make any difference in the Peacock
case so far as the construction of the tariff laws was concerned,
although it led the two branches of t.he ;_:r',mjgrity as to the Con-
stitution to opposite ::oucihsions as to t.he tariff laws in some of
those cases.

The Dingley tariff act imposed duties on “all articles imported
from foreign countries.” The For_aker Act, which took effect
more - than a year after the treaty of cession, imposed special
duties on goods imported into the United States from Porto Rico
and on goods imported into Porto Rico from the United States,
Now, bearing in mind the views of the minority as to the Consti-
tution, and the different views of the majority, both branches
holding that the Constitutional provision was not applicable but
that Congress could legislate as it pleased, but one Justice hold-
ing that after the treaty of cession Porte Rico became domestic
territory though the Constitution did not extend to it, the result
was as follows: Since Porto Rico was domestic territory within
the meaning of the Dingley Aect, though not a part of the United
States within the meaning of the eonstitutional provision, duties
could not be collected on goods imported into the United States
from Porto Rico after the treaty of cession and before the Forak-
er Act (De Lima v. Bidwell, 21 Supr. Ct. R. 743: Goetze v.
United States, Ib. 742) or upon geods imported into the United
States from Hawaii (Crossman v. United Ntates, Ib. 742) or
upon goods imported into Porto Rico from the United States
(Dooley v. United States, Ib. 762; Armstrong v. United Stades,
Ib. 827). The four members of the majority as to the Consti-
tution who took the view that Porto Rico remained foreign even
after cession of course dissented, holding that duties conld be col-
lected after cession in spite of the express provisions of the Ding-
ley Act. But these Justices were joined by Mr. Justice Brown
in holding that when Congress by the Foraker Act more than
a year after the cession imposed special duties on goods whether
mmported from Porto Rico into the U nited States or vice versa,
the duties could be lawfully collected, for the reason that the
constitutional provision had not yet been made applicable to
Porto Rico either by extending it to that island or by incorporat-
ing that island as an integral part of the United States. Deiones
v, Bidwell, Ih. 770. From this it would seem to follow that the
provision in the Joint Resolution annexing the Hawaiian Islands
to the United States, that, “Until legislation shall be enacted ex-
tending the United States customs laws and regulations to the
Hawaiian Islands the existing enstoms relations of the Hawaiian
Islands with the United States and other countries shall remain
unchanged,” was, as held in the Peacock case, a valid exercise
of power by Congress, notwithstanding the constitutional pro-
vision in question, in other words, as held in that case, that
duties could be collected here at Hawaiian rates on goods im-
ported into these islands from the United States and foreign
countries during the period in question, although they could not
lawfully be collected under the Dingley Act on goods imported
into the United States from these islands. The Insular Cases,
therefore, appear to sustain both our conclusion and our reason-
ing in the Peacock case. They sustain the view that the Consti-
tution did not in all its fullness e praprio rigore follow the flag
to these islands.

5. Do the Insular Cases throw any light upon the next ques-
tion,—whether the clanses of the Constitution relating to grand
and petty juries became applicable here of their own force im-
mediately upon annexation? It is contended that there are cer-
tain fundamental guarantees of civil rights which limit the power
of Congress wherever it reaches, and that among these are the
right not to be held to answer for an infamous erime unless on
an indietment by a grand jury or to be convicted of a erime ex-
cept by a unanimous verdict of a trial jury. In the dissenting
opinion in the second Edicards case which was adopted by the
majority of the Court in the Marshall case we pointed out some
exceptions to the application of the provisions relating to grand
and petty juries, as, for instance, (on pages 72-73) that an Amer-
ican eitizen could be lawfully tried, under statutes passed by
Congress, for murder committed on an American vessel, and be
sentenced to death in an American consular court, in Japan,
without any indictment by a grand jury or trial by a petty jury
(In re Ross, 140 U. S. 453) and that Congress could permit an
indian nation, on territory of the United States and subject to
the sovereignty of the United States, to conduct trials as it
pleased, without reference to the provisions of the Constitution
relating to grand and petty juries (Talton v. Mayes, 163 U. S.
376).
fundamental limitations which, as was said in Mormon Church
v. United States, 136 U. S. 1, might exist by inference rather
than by direct application of the constitutional provisions to the

[n the same opinion, also, assuming-that there might be

territories, we showed that the limitations in question were not
of that charaeter, saying, among other things: “As to whether
the rights in question are among the fundamental rights, Holden
v. Hardy, 169 U. S. 366, may be cited. In that case, while the
court said, much as in the Mormon Church case, ‘that there are
certain immutable prineiples of justice which inhere in the very
idea of free government which no member of the Union may dis-
regard, as that no man shall be condemned in his person or prop-
erty without due notice and an opportunity of being heard in his
defense,” yet it also said that ‘the law is, to a certain extent, a
progressive s-cience; that in some of the States methods of pro-
cedure, which at the time the Constitution was adopted were
deemed essential to the protection and safety of the people, or
the liberty of the citizen, have been found to be no longer neces-
sary;’ t.h;t. ‘in several of the States grand juries, formerly the
only safeguard against a malicious prosecution, have heen largely
abolished, and in others the rule of unanimity, so far as applied

to civil cases, has given way to verdicts rendered by a three-

fourths majority;’ that, quoting from u former decisi
we take just pride in the principles and mstitutions
law, we are not to _folget' thgt in lands where Other Systorme ¢
jurigprudence prevail, the ideas and processes of ¢y 1
also not unknown;’ that ‘there is nothing in
rightly considered as a broad charter of public righ, and |
which ought to exelude the best ideas of al] '-_\'*1"11!-:'.111& of u:i.
age;’ and then, in the light of the foregoing, the coyp ;id‘ip,..; w
significant language: k.
“TIn the future growth of the nation, as heret, fore. 3t
impossible that Congress may see fit to annex e o
jurisprudence is that of the civil law. One of the
moving to such annexation might be the very fact thag the tepe
tory so annexed should enter the Union with its traditions 1,.
and systems of administration unchanged.
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construction of the Constitution to requir

these, or to substitute for a systen, whiph represented
of generations of inhabitants a jurisprudence with which the
had had no previous acquaintance or sympathy.’

“In other words, the court considered indictments by pryy
juries and convictions by unanimons verdicts as mais, ot o
cedure rather than of fundamental right: and iy holding, 4 i
has held, that indictments by grand juries are not required in
States by the Constitution, even in murder cases, Hurtady r
California, 110 U. 8. 516; Bolln ». Nebraska, 176 U, 8.
and in apparently acquiescing in the view that verdicts by -:-iga';
of the twelve jurors could be lawfully reccived in thu.Smf,;._
even in criminal cases, Thompson v. Utah, 170 U. 8, 343, it tok
the position that the ‘immutable principles of Justice which i
here in the very idea of free government which no member 5
the Union may disregard’ were not violated." See alw ia
well v. Dow, 176 U. 8. 581,

The actual decisions in the Insular Cases we
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questions only, and yet some reference is made to 1]1.}‘,‘;.3%3,
now before us. The four Justices who held in those cases not
only that the Constitution did not apply of its own foree in i
fullness to newly-acquired territory but that such territor
mained for many purposes foreign until incorporated as g ;r.;;
the United States by Congress, would naturally be expe
hold that the municipal laws of the new territory, ineluding
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those relating to civil and eriminal procedure, wonld continue it
force until changed by the acquiring power, and we find s
expressions in their opinions tending to support this view and
nothing tending to support the opposite view. For instance M,
Justice McKenna, speaking for himself, Mr. Justice Shirss ad
Mr. Justice White, quotes with approvel in D¢ Lima . Bid
well, at page 760, the passage above set forth as quoted i o
former opinion from Helden v. Hardy, 169 U. S. 306 Th
other member of the majority, Mr. Justice Brown, who had de
livered the opinion in Holden v. Hardy, above quoted frm, 1/

~ who announced the decision in Downes v, Bidwell, pointed ot

(at page 780) that in the eases in which the constitutions! pre
visions relating to grand and petty juries had been held to be o
force in the territories, they had been extended ther: previowly
by act of Congress, and said (at page 754) that, “In al hen
cases’ of territories, “Congress thought it necessary either to
tend t'}m.C{m“""tit“ti“n and laws of the United States over then
or to declare that the inhabitants should be entitled 1o enjoy the
right of trial by jury, of bail, and of the privilege of the writof
habeas corpus, as well as other privileges of the bill of nghts

Still he suggested that certain fundamental rights, distinguish
able from matters of procedure, Iuighl. be enforceable in acquired
territory even though the constitutional provisions relating

such rights might not be in force there per se. He said, among
other things (at page 785): “We suggest, without intending !
decide. that there mayv he a distinetion between cortain pgturi
rights, enforced in the Constitution by prohibitions against in#
ference with them, and what may be termed artificial or remedial
rights, which are peculiar to our own system of jurisprud@g-
Of the former class, are the rights to one's own religious opinios
and to a public expression of them, or, as me said, to WOl
ship God according to the dictates of one’s oW CONECIence; L‘lt
right to personal liberty and individual p'm_pért}*i fo freedom ot
speech and of the press; to free access to courts of justice, @ due
process of law and to an equal protection of the laws; to ImEU"
ities from unreasonable searches and seizures, as well & cr‘-wl[ and
unusnal punishments; and to such other immunities as ar¢ Iﬂd
pensable to a free government. Of the latter class, are the ngt-"w
to citizenship, to suffrage (Minor v. Happersett, 21 Wall._ 1‘3“-’I'I
and to the particular methods of procedure pointed out it the
Constitution, which are peculiar to Anglo-Saxon jurispﬂideﬂ'-"i
and some of which have already becn held by the States @
unnecessary to the proper protection of individnals”

) b o volated direct]
Thus while the decisions in the Insular Cases ™ lated
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the Constitution here or by incorporating thest \”THL
integral part of the United States, by the Lo h"r have
annexation even though those provisions would no r} 176 i
become applicable here ex proprio vigo™ 7 1 ""‘s " l' ..,_--_-..-:.'-‘J
question of greatest diffieulty. It is a uestied = mr‘..-nu;'-f'i .
tion of the Joint Resolution of aunexation. !I:r. ‘1 ‘u
based on the following paragraph of the Joint Iblpg
“The existing treaties of the Hawaiian I=lan ;}; b
nations shall forthwith cease and deternmint, _I_II:,,,..-,E:JI""- b
such treaties as may exist, or as may be herealtt == The ®7"
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